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In the Court of Appeals of the District of Columbia. 


No. 2269. 

American Realty Company, a Corporation, Appellant, 

vs. 

Leah A. Thompkins. 


a Supreme Court of the District of Columbia. 

At Law. No. 51522. 

Leah A. Thompkins, Plaintiff, 

vs. 

American Realty Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit:— 


1 Declaration. 

Filed March 31, 1909. 

In the Supreme Court of the District of Columbia. 

Law. No. 51522. 

Leah A. Thompkins, Plaintiff, 

vs. 

American Realty Company, a Corporation, Defendant. 

The plaintiff, Leah A. Thompkins, sues the defendant American 
Realty Company, a body corporate, doing business and having an 
office and an agent in the City of Washington, District of Columbia, 
for that, heretofore, on, to wit, the 14th day of July, 1908, the de¬ 
fendant was and still is, the owner of an apartment house known as 
the Plymouth Apartment House, located in the City of Washington, 
1—2269a 
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Distric t of Columbia, and said defendant was, on the day and year 
aforesaid, and prior thereto, and slill is, engaged in renting for hire 
suites of rooms and apartments in said Apartment House or building 
to various tenants; and for that, prior to, and on the day and year 
aforesaid, the said defendant by its agents and servants, as part of its 
service to its said tenants in said building or apartment house, 
maintained, conducted and operated an elevator for the purpose of 
carrying and conveying its said tenants to and from the various 
iioors m said apartment house; and for that, on the dav and year 
aforesaid, and for a long time prior thereto, the plaintiff had been 
and then was a tenant or lessee of said defendant at and in 
- building or apartment house; and the plaintiff says that 

on the day and year aforesaid, she entered the said elevator 
"hen it stopped on the sixth floor of said building or apartment 
house for the purpose of permitting the plaintiff, as such tenant, to 
get into said elevator to be carried therein to the first or grade floor 
of said building, and it then and there became and was the duty of 
the defendant, by its agents and servants, by means of said elevator 
to earn’ and convey the plaintiff from the said sixth floor to the first 
or grade floor of said building with safety and security, and it then 
and there became and was the duty of the defendant by its agents 
and sen*ants to provide a safe and suitable elevator car, together with 
safe and secure appliances, ropes and attachments to said elevator, 
and also to provide safe and suitable doors, leading from the various 
floors and from the basement floor of said building into the said ele- 
\ ator, and that all ropes and attachments to said doors were in good 
and proper condition in order that said doors might be opened with 
safety and that passengers with safety could get off of the said ele¬ 
vator on to the floor of the said building without injury. 

And the plaintiff says that on the day and year aforesaid, the de¬ 
fendant, by its servants and agents, unmindful of its duty in the 
premises, carelessly and negligently failed to carry and convey the 
plaintiff from said sixth floor to the first or grade floor of said build¬ 
ing with safety and security, and said defendant by its agents and 
servants on the day and year aforesaid carelessly and negligently 
failed and neglected to provide a safe and suitable elevator car to- 
gether with safe and secure appliances, ropes and attach- 
3 ments, and failed and neglected also to provide a safe and 
suitable door in the basement of said apartment house being 
the entrance door from said basement, to and from the freight car of 
said elevator and failed and neglected to keep in proper order and 
condition the rope or cord attached to and connected with said door 
and used as a means of opening said door in order that said basement 
noor might be opened from the passenger car bv the elevator con¬ 
ductor, without danger to the passengers desiring to get out of said 
elevator on the first or grade floor of said building; that by reason 
of the negligence and carelessness of the defendant bv its agents and 
servants, as aforesaid when the said elevator reached the first or 
grade floor of said building and was stopped for the purpose of per¬ 
mitting the plaintiff to alight therefrom, and while the plaintiff was 
in the act of so doing and while exercising due care on her part, she 
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tripped or stumbled against the rope or cord which had been de¬ 
fectively attached to the said basement door connected with said ele¬ 
vator as aforesaid, which said door was used in connection with the 
lower or freight car of said elevator, and which said door was part of 
the framework of said elevator and used to enable persons to enter 
and leave the said freight car in the basement of said building, and 
which said door was released or unlocked by the defendant’s agent or 
servant operating said elevator from the passenger car of said ele¬ 
vator, and which said rope or cord was negligently and carelessly 
permitted and suffered by said defendant, by its agents and servants, 
to be and remain out of order and out of its usual and proper place 
in connection with said door of the elevator, and permitted 

4 and allowed by and through the negligence and carelessness 
of the defendant by its agents and servants to be in an un¬ 
safe and defective condition, and allowed and permitted to extend 
from the said basement to the first floor and across in front of said 
car, which said rope, for a long time prior to the happening of the 
grievances herein set forth had been permitted and suffered to be 
and remain in a defective and improper condition, as aforesaid, by the 
defendant, its agents and servants, all of which said defendant, by its 
agents and servants,had knowledgeof. Wherebythe plaintiff was vio¬ 
lently precipitated and thrown out of the said passenger elevator car 
to and upon the first or grade floor of said apartment house or build¬ 
ing and was severely and permanently injured, hurt, wounded and 
bruised in her spine, her legs, her hips and her back, and still is, and 
will continue to be greatly and permanently impaired and she was 
seriously and permanently injured in and about her head and other 
parts of her body, and lost weight and strength and was rendered 
sick, sore, lame and disordered and was and is otherwise seriously 
and permanently injured and has suffered, now suffers and still con¬ 
tinue to suffer great pain and anguish, and loss of sleep and has been 
and still is subjected to great discomfort in walking, rising or other¬ 
wise getting about and in the use and control of her person and has 
suffered and still suffers and will ever suffer from nervous shock, her 
nervous system and her health greatly impaired, and was and still 
is and ever will be sick and disordered, all as a direct result from the 
said injuries, and has been put to great expense, to wit, in the sum 
of Five Hundred dollars ($500.) for medical attention and medi¬ 
cines, and will hereafter be put to great expense in that re- 

5 gard, and has been prevented from attending to her business 
as dressmaker, and ha3 been otherwise deprived and will 

hereafter be deprived of great gain and emoluments which prior to 
said injury, she had been accustomed to have and receive, and which 
but for the injuries aforesaid, she could, and otherwise would have 
received and would continue to receive and has been otherwise 
greatly injured, all to the damage of the plaintiff in the sum of 
Twenty thousand dollars ($20,000.). 

II. 

The plaintiff, Leah A. Tompkins, sues the defendant, American 
Realty Company, a body corporate, doing business and having an 
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office and an agent in the City of Washington, District of Columbia, 
for that, heretofore, to wit, on the 14th day of July, 1908, the de¬ 
fendant was the owner of and conducted a certain Apartment House 
known as the Plymouth Apartment House, located on Eleventh 
Street, in the City of Washington, District of Columbia, and was and 
still is, engaged in earning on the business of renting rooms, suites 
of rooms and apartments in the said building to sundry persons, and 
maintained and operated a certain passenger elevator in the said 
apartment house building, which said elevator it habitually invited 
its said tenants to enter for the purpose of being carried to and from 
the said floors of said building upon which the apartments of its said 
tenants were respectively situated: and for that, heretofore, to wit, on 
the 14th day of July, 1908, and for a long time prior thereto the 
plaintiff had been and then was a tenant of the said defendant and 
lessee of apartments on the sixth floor of said Apartment 
t> House, and the said elevator on the day and year aforesaid 
w T as by the said defendant by its agents and servants, con¬ 
ducted and managed and run for the purpose of carrying the tenants 
of the said Apartment House to and from the said several floors to 
the first or grade floor of said Apartment House; and for that, on, to 
wit, the 14th day of July, 1908, the said plaintiff herein, being a 
tenant of said Apartment House, as aforesaid, and desiring to be* 
taken to the first or grade floor of the said apartment house, did then 
and there at the sixth floor of the said building, enter the said ele¬ 
vator of the defendant with its knowledge and consent and by its 
invitation for the purpose of being carried to the first or grade floor 
of said building, and it then and there became and w T as the duty of 
the said defendant, by its agents and servants, by means of said ele¬ 
vator to safely carry and convey the said plaintiff from the said sixth 
floor to the first or grade floor of the said Apartment House Build- 
in# and there to safely and securely enable her to leave or alight 
from said car without any injury to her, the said plaintiff, when the 
said elevator should come to a full stop on the first or grade floor of 
( apartment house or building, and it then and there became 
the duty of the defendant to provide a suitable and safe car to enable 

ea ' e sa *^ car said elevator upon its reaching the 

said first or grade floor and to have its said elevator its appliances 
and ropes and all parts thereof, and all doors and other parts of said 
elevator and of all doors used as entrances of said elevator or anv 
part thereof, and of the framework of said elevator and of the said 
uiiding in any way connected with or used in connection with said 
elevator, in a safe and proper condition and in charge of a 
7 person of competent skill and care to operate the car, and the 

u r ° pe 0V - ropes used in conn <**tion therewith and in connection 
with the opening of the doors of said elevator and of the doors in said 
building leading into the said elevator, with prudence, care and 
safety, and with due regard to the safety of the plaintiff: But the 
plaintiff avers that in violation of its dutv in that regard the de¬ 
fendant negligently and carelessly permitted the rope and appliances 
connected with the elevator and with the door in the basement lead¬ 
ing from and to the freight car of said elevator to be in a defective 
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and unsafe condition, and negligently and carelessly permitted the 
rope attached to the door in the basement of said Apartment House, 
which said door was used in connection with the freight car of the 
said elevator, and which said rope was used for the purposeof releasing 
and unlocking the basement door leading to and from said elevator 
to extend above the said first or grade floor and across and in front 
of the passenger elevator car, and that the said defendant by its 
agents and servants operating its said elevator carelessly and negli¬ 
gently allowed the said rope, used for the purpose aforesaid, to be out 
of order and in need of repair and defectively attached to and con¬ 
nected with said door so that instead of being on a level with the door 
in said basement it extended above the said basement and above the 
said door and across the space in front of the elevator, and neglected 
^d failed to operate its said car with prudence, skill and care as was 
then and there its duty in the premises. 

And the plaintiff avers that after the said elevator had reached 
the first or grade floor to which she desired to go and said elevator 
had come to a full stop for the purpose of permitting the 
8 plaintiff to alight therefrom, and she had been invited to 
leave the said elevator by the agent and servant of the de¬ 
fendant opening the door at this floor and while in the act of leaving 
smd car and in the exercise of due care on her part, she tripped" 
stumbled or fell over and against the said rope and was then and 
there and thereby precipitated and thrown violently out of the said 
elevator car to and upon the first or grade floor of said apartment 
house or building, and was seriously and permanently hurt, wounded 
and bruised in her spine, her legs, her hips and her back, and still 
is, and will continue to be greatly and permanently impaired, and 
she was seriously and permanently injured in — about her head and 
other parts of her body, and lost weight and strength and was ren¬ 
dered sick, sore, lame and disordered and was and is otherwise seri¬ 
ously and permanently injured and has suffered, now suffers and will 
continue to suffer great pain and anguish, and loss of sleep and has 
been and is subjected to great discomfort in walking, rising or other- 
wise getting about and in the use and control of her person and has 
suffered and still suffers and will ever suffer from nervous shock her 
nervous system and her health greatly impaired and was and still is 
and will ever be sick and disordered, all as a direct result from the 
said injunes and has been put to great expense, to wit, in the sum 
of Five hundred dollars ($500.) for medical attention and medi¬ 
cines, and will hereafter be put to great expense in that regard, and 
has been prevented from attending to her business as dressmaker and 
has otherwise been deprived and will hereafter be deprived of great 
gain and emoluments which, prior to said injury, she had 
been accustomed to have and receive and which but for the 

• j in J unes aforesaid she could, and otherwise would have re¬ 
ceived and would continue to receive and has been otherwise greatlv 
injured; A to the damage of the plaintiff in the sum of Twenty 
thousand dollars ($20,000.). J 

Wherefore the plaintiff brings this suit and claims damages of and 
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from the defendant in the sum of Twenty thousand dollars 
($20,000.) besides costs. 

WOLF & ROSENBERG, 

Attorneys for Plaintiff. 

Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclume of Sundays and legal holidays occurring after the date of 
the sendee hereof; otherwise judgment. 

WOLF & ROSENBERG, 

Attorneys for Plaintiff. 

Amendments to Declaration. 

Filed April 8, 1910. 

******* 

The plaintiff, Leah A. Tompkins, by leave of the Court first had 
and obtained, amends her declaration as follows:— 

On page 1 by adding after the word* tenants in line mini- 
10 her 16 in the following words:— 

“and other persons having lawful business or lawful occasion to be 
on or in the said premises” 

and after the word tenant on page 1 line 19 strike out the word “or” 
and words “of said defendant at and in said”, and insert in place 
thereof after the word lessee the words 

“or occupant of an apartment or suite in the defendant’s said” 

And on page 5 after the word tenants on the 23rd line on said page 
add the words— 

“and other persons having proper occasion to use the same” 

and on page 5 line 29 strike out the words “a tenant” and insert the 
following words:— 

“an occupant or inmate of one” 

and to the word defendant, being the last word on the last line of 
said page 5 add an apostrophe s (’S) so that said word shall read 
“defendant’s” 

and on page 6 strike out in the first line the words “and the lessee 
of” and insert on said first line after the word apartments a comma 
(,) and insert on said first line after the word said the word “it’s; 
and on the fifth line of said page 6 insert the words “occupants and 
inmates”; and on the eighth line of said page 6 strike out the words 
“a tenant of said Apartment” and insert the words “such occupant 
or inmate” so that the said first page shall read as follows:— 
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11 The plaintiff, Leah A. Thompkins, sues the defendant 
American Realty Company, a body corporate, doing business 
and having an office and an agent in the City of Washington, Dis- 

W °i f oAo^ lui ? bl / or , that i heretofore, on, to wit, the 14th day of 
July 1908, the defendant was, and still is, the owner of an apart¬ 
ment house known as the Plymouth Apartment House, located in 
the City of Washington, District of Columbia, and said defendant 
uas, on the day and year aforesaid, and prior thereto, and still is 
engaged in renting for hire suites of rooms and apartments in said 
Apartment House or building to various tenants; and for that, prior 
to, and on the day and year aforesaid, the said defendant by its 
agents and servants, as part of its sendee to its said tenants in said 
building or apartment house, maintained, conducted and operated 
an elevator for the purpose of carrying and conveying its said tenants 
and other persons having lawful business or lawful occasion to be on 
or in the said premises to and from the various floors in said apart¬ 
ment house; and for that, on the day and year aforesaid, and for a 
long time prior thereto, the plaintiff had been and then was a tenant 
lessee or occupant of an apartment or suite in the defendant’s said 
building or apartment house; and the plaintiff says that on the dav 
and year aforesaid, she entered the said elevator then it stopped on 
the sixth floor of said building ^ 

so that said page five shall read as follows:_ 

($500.) for medical attention and medicines, and will hereafter 
be put to great expense in that regard, and has been prevented from 
attending to her business as dressmaker, and has been otherwise de- 
pnved and will hereafter be deprived of great gain and emol- 
12 uments which, prior to said injury she she had been accus- 
tomed to have and receive, and which, but for the injuries 
aforesaid, she could, and otherwise would have received and would 
continue to receive and has been otherwise greatly injured all to the 

S'oloo 0 ) Plaintiff in the SUm 0f a ' went y ^ousand dollSs 

n. 

The plaintiff, Leah A. Tompkins, sues the defendant, American 
Realty Company, a body corporate, doing business and having an 
office and an agent in the City of Washington, District of Columbia, 
for that, heretofore, to wit, on the 14th day of July, 1908, the de¬ 
fendant was the owner of and conducted a certain Apartment House 
known as the Plymouth Apartment House, located on Eleventh 
Street, in the City of Washington, District of Columbia, and was, and 
still is, engaged in carrying on the business of renting rooms iiite« 
of rooms and apartments in the said building to sundry persons and 
maintained and operated a certain passenger elevator in the said 
apartment house building, which said elevator it habitually invited 
its said tenants and other persons having proper occasion to use the 
same to enter for the purpose of being carried to and from the said 
floors of said building upon which the apartments of its said tenants 
were respectively situated; and for that, heretofore, to wit, on the 
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14th day of July, 1908, and for a long time prior thereto, the plaintiff 
had been and then was an occupant or inmate of one of the said 
defendant's 

so that said page 6 shall read as follows:— 

apartments, on the sixth floor of said its Apartment House, and 
the said elevator on the day and year aforesaid was by the 

13 said defendant by its agents and servants, conducted and 
managed and run for the purpose of carrying the tenants, oc¬ 
cupants or inmates of the said Apartment house to and from the said 
several floors to the first or grade floor of said Apartment House; and 
for that, on, to wit, the 14th day of July, 1908, the said plaintiff 
herein, being such occupant or inmate, as aforesaid, and desiring to 
be taken to the first or grade floor of the said apartment house, did 
then and there at the sixth floor of the said building, enter the said 
elevator of the defendant with its knowledge and consent and by its 
invitation for the purpose of being carried to the said first or grade 
floor of said building, and it then and there became and was the 
duty of the said defendant, by its agents and servants, by means of 
said elevator to safely carry and convey the said plaintiff from the 
said sixth floor to the first or grade floor of the said Apartment House 
Building and there to safely and securely enable her to leave or 
alight from said car without any injury to her, the said plaintiff, 
when the said elevator should come to a full stop on the first or grade 
floor of the said apartment house or building, and it then and there 
became the duty of the defendant to provide a suitable and safe car 
to enable her to leave the said car of the said elevator upon its reach¬ 
ing the said first or grade floor and to have its said elevator, its ap¬ 
pliances and ropes and all parts thereof, and all doors and other 
parts of said elevator and of all doors used as entrances of said ele¬ 
vator and part thereof, and of the 

ALEXANDER WOLF, 

Attorneys for Plaintiff. 

14 Endorsed. 

Leave granted to file. 

WRIGHT, Justice. 

Plea. 

Filed April 21, 1909. 

******* 

Come- now the defendant in the above entitled cause, and for plea 
to the declaration of the plaintiff, says tnat it is not guilty, in the 
manner and form, as alleged in each and every of the counts of 
said declaration. 

BIRNEY & WOODWARD, 

Attorneys for Defendant. 
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Joinder of Issue. 

Filed April 28, 1909. 

******* 

The plaintiff joins issue on the plea of the defendant filed in the 
above entitled cause. 

WOLF & ROSENBERG, 

Attorneys for Plaintiff. 


Memorandum. 

October 19, 1910.—Verdict for plaintiff for $7500.00. 

15 Supreme Court of the District of Columbia. 

Friday, November 4, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

Upon hearing the defendant's motion for a new trial, it is consid¬ 
ered that the same be, and hereby is overruled, and judgment on 
verdict ordered. 

Therefore it is considered that the plaintiff herein, recover against 
the defendant herein the sum of Seven thousand and five hundred 
dollars ($/500.) with interest thereon from this date until paid 
being, the money payable by said defendant to the plaintiff* bv 
reason of the premises, together with her costs of suit, to be taxed by 
the Clerk, and have execution thereof. J 

^fondant by its attorneys in open Court notes an appeal to 
the Court of Appeals of the District of Columbia and the penalty of 
the bond for costs on said appeal is hereby fixed in the sum of'one 

hundred dollars ($1°°.) or, in lieu thereof, a deposit of one hun¬ 
dred dollars ($100.) 

Memorandum. 

November 21, 1910.—Appeal bond approved and filed. 

i nPi eC ® m ^ )er - —Time to file record extended to February 1 

1911, inclusive. J ' 
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Supreme Court of the District of Columbia. 


Thursday, uecember 15, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. ’ 

♦♦♦**** 

Now conies here the defendant by its Attorneys and submits to 
the Court its bill of exceptions taken during the trial of this cause 
and the same is taken under considers tio 9 

♦ * * *- * * 

2—2269a 
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.Now comes here the defendant bv its Attorneys and prays the 
Couit to sign, seal and make part oi the record, its bill of exceptions, 
taken at the trial of this cause, < heretofore submitted this day) now 
for then, which is accordingly done. 


Bill of Exceptions. 

Filed December 15, 1910. 

******* 

Be it remembered that on the trial of this cause the plaintiff, to 
maintain the issues on her part joined, gave evidence tending to 
prove that plaintiff was a tenant at the Plymouth Apartment House, 
which apartment house was owned by the defendant company ; that 
there was conducted in said apartment house an elevator for the use 
of persons lawfully therein; that on July 14, 1908, the said elevator 
was operated by James L. Hughes, an employee of the defendant 
company ; that beneath the passenger compartment of said elevator 
was a freight compartment ; that a rope was used as a means wherebv 
the conductor of the elevator could from said passenger compart¬ 
ment release the latch of the door of the freight compartment with¬ 
out going below and that the rope so used was on said Julv 14 1908 
and had been for some days prior thereto out of order and formed 
a loop at one side of and partly across the door of the passenger com¬ 
partment, in which loop another tenant had caught liis foot and 
tripped several days prior to the accident, of which occurrence the con¬ 
ductor of the elevator, the janitor, whose duty it was to look after the 
elevator boys and the superintendent of the building all had notice 
on the day of its happening. And further gave evidence tending to 
pro\e that on the afternoon of said July 14th, the plaintiff, Leah H. 
1 ompkins, was a passenger on said elevator, and that in attempting 
to leave the same she caught her foot in the said loop of said 
18 rope and fell to the floor; that she was at first not conscious 

. i u n £ in t uiy ’ but later in the day suffered much pain 

m the back for which she applied home remedies; that on July 21 
she called in a physician, Dr. Stavely, who gave her medicine 3 and 
made hot applications which were not effective to reduce the pain 
and later sent her to a hospital where she remained eighteen da s’ 
after which, and under the physician's advice, she went to the eoun 
tty for a tame; and further that plaintiff when hurt weighed 125 
pounds, when she left the hospital she weighed 104 pounds and at 
the time of trial weighed 116 pounds. And plaintiff offered further 
evidence tending to prove that the injury to the plaintiff was the dis- 

witnpTn °L th<? ™ cr °- llu \ c j° int which injury was described bv the 
witness Dr. Stavely, m substance as being a weakness in one of the 
articulations in the back of the pelvis where th» ? f the 

•Id. ol!L, Ih. back, and lh« ran™, bi’„Tlh«Z”™n S 

separation. Th, iliac borj&SU 
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nects with the sacrum by a sort of cushion of cartilage fitting in be¬ 
tween them, making a fixed joint with slight mobility; an iliac dis¬ 
placement creating an increased mobility. And further gave evi¬ 
dence tending to prove there was a double displacement and that 
both of said joints were, and yet are, so affected. And further evi¬ 
dence was given on behalf of plaintiff tending to prove that about 
the first of October, 1908, Dr. Stavely for the first time realized that 
there might be some trouble with the sacro-iliac joint and 
19 advised the plaintiff to consult Dr. John Dunlop, an ortho- 
n r ,P e< jl c surgeon, and that she did so. And thereupon the said 
Dr. John Dunlop being called as a witness on behalf of the plaintiff 
gave evidence tending to prove that he is by profession an orthopedic 
surgeon, that is, a surgeon who gives special attention to all affec¬ 
tions of the bones and joints and that this special branch of medical 
science has developed in the last twelve years; and further that on 
being consulted by the plaintiff in October, 1908, he made a physical 
examination of her, found her suffering much pain and diagnosed 
her injury as displacement of the sacro-iliac joints and that the fall 
of the plaintiff from the elevator as described to the witness had in 
his opinion caused the condition in which he found her; that he 
caused plaintiff to be strapped up with adhesive plaster so as to pre¬ 
vent motion and this treatment did relieve the pain slightly • later 

‘ h r Plai ?/ iff ‘° be P laced in a Plater jacket and again 

n a plaster sica from the knee up, including the left hip, and that 
this treatment afforded her partial relief from pain; that he had 

l7 6 - d ( 0 ff h< T 7 ethod3 , of treatment but without success and that altho 
plaintiff had gained twenty-five pounds in weight while under his 
treatment, there is yet motion in the two joints.** 

the plaintiff^ *** ^ Mked ° n direCt examination b y counsel for 

Q. W hat, in your opinion, are the chances of her recovery to a 
normal condition. A. Under what circumstances? 

Q. As you find her now. A. I think she has only one chance 
now of being entirely relieved. 

^ n is an operation. 

Without an operation, what, in your opinion is the 

tioTnZ I %Tt d im P. rovement - A - She is in the sam4 condb 
now , \ th,nk 3he w f s m a year ago, and without that form of 
treatment I cannot say she would ever improve any more. 

y. \\ hat operation would be necessary. A. The removal of (■art; 
lage between two joints so as to allow the bones to go together 

Vc Q ' H °m I ould / ou ge J t at the j° ints t0 remove the cartilage! A 

is righTovertoe h T* do ^ n , over the joints from the outside; that 
is, right °' e [ the back nght down through here, (indicating) 

h Q ',,°. n h° th sides? A. Yes, I think if it were going to bf done it 
should be done on both sides.” b K ne " 

The witness then testified that his bill for professional services and 
attendance upon the plaintiff was something over $500 00 and was a 
reasonable charge therefor; that personally he had never performed 
such an operation; that he had knowledge of an opeX ofThai 
kind having been performed by Dr. Goldthwaite of Boston; that also 
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Dr. Michael Iloke, of Atlanta, had performed one; upon cross-ex¬ 
amination the witness testified that he had suggested to the plaintiff 
to undergo an operation if she did not improve; that this sugges- 

9 i !)? n i' VaS £i yen before an examination by Drs. 

21 fehands and Ammerman, representing the defendant, 
and I)r. Stavely and the witness as the plaintiff’s physi¬ 
cians, which took place during the month of February, 1910; 
that an operation was the thing to do when everything 
else had failed but that he would not like to give a" prog 
nosis of the probability of her recovery if an operation were per¬ 
formed; that Dr. Iloke, one of the oniy two men the witness had 
ever known to perform the operation, had reported to witness that 
the bones had loosened after the operation and the person had not 
gotten well. The witness was then asked: 

Q. Were you not of the opinion upon the occasion of which I have 
spoken, that by an operation this lady could be cured of this difli- 

culty or very greatly relieved of it? A. I thought that was the thing 
to do at that time. 

Q. You still think it is the thing to do? A. I do. 
been done^ ^ DOt k een ^ 0ne ^ ^ not ^ now why it has not 

being Sl ‘ e <leclincd ’ did • eho not? A - She declined for the time 

1 • _ gave evidence tending to prove that she is 

!;L <K ' C f P , ! i ° n a dress ' nake r, an<l was so occupied before and at the 

*100 00 not ln ' U fw that ' er pro !' ts hefore her accident had been 

cinHntt IT, T" h fr °i m *i er Sald business and that her abilitv to 
ronduct that business has been greatly impaired by reason of' her 

injuries and that she could not do half as much work as before- that 

Iher thT k t -1 d< 7 the is intense she has to stop And fur- 

stron^she wn 6 1’® h f. fore 1 the 'njury fragile and not robust or 
trong he wa.> always well and capable; that she had not lost a day 

22 [her” ln ~ ur - vears before her accident; and fur- 

2 ther, that she now'suffers constant pain, and wdien walking 

her joints slip and make a cracking sound. The plaintiff 
upon re-cross-examination testified as follows- Plaintiff, 

atiSi? A. Y^Sir 6 " 6 * Dr ' Dunl ° P t0 under S° * his ®pe* 

Q. And you disregarded his advice in that matter’ A I did not 
disregard it; it caused a great deal of worry and pain and it cos 
money to have an operation of that kind. I would have to go to the 
hosp, al and stay six weeks is what he told me, in order to bl able 

domTeveryth?ng Vor me thaXcSd'do. 8 ^ tha ‘ h ® had 

lion »hn« 1ml ' sih £' n ™tbS' 

ft!? 

hn\e thm worn. Bwi.les I «•„, ifr.irl .,f ' m er " 

i. nTw1S“!, v 0 ^S o “ ! A. I know I did Th„ 
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Q. Y° u were put under an anaesthetic at one time? A. Twice in 
my life. 

Q. I am speaking in connection with this case. A. Yes After 
tlu.t t be doctor said, “I have done everything 1 can for von. 
1 he one thing remaining is an operation.” He didn’t say the opera¬ 
tion would cure me. If he did not know it would cure me. I would 
not have it. . 

23 And here the plaintiff rested, the foregoing being in sub¬ 
stance all the testimony offered and given on her behalf. 

j i , i . . _ issues on its part joined, intro- 

duced the testimony of Dr. A. R. Shands who testified that he is a 
specialist in orthopedic surgery; that he has practiced surgery for 
twenty-six years; that during the month of February, 1910, at the 
request of defendant s counsel he examined the plaintiff in the pres¬ 
ence of Drs. Dunlop, Ammerman and Stavel.v; that the physicians 
first went over the history of the case before seeing the patient, which 
is or} was to the effect that plaintiff had received an injury, and 
there was an injury to the sacro-iliac joint. Upon examination the 
witness found considerable muscle spasm the muscles being in what 
a layman would call a tremulous condition which was evidence that 
here was some irritation in that particular region; that there seemed 
to be marked tenderness over that joint, more prominent on the right 
side; witness thought it was on both sides; that there was some free¬ 
dom of motion there; m other words, there was more motion than 
was absolutely normal, which indicated there had been some undue 

tow" P Tn Up0 ( n the struc ' tures wh i<* sustained the integrity of that 
joint. The witness was then asked: 

y° ur examination that you made of Mrs. Tompkins 

f a k° n i " lat was your opinion as to the possibility of 

be"ured ’ ° f ^ be ' ng cured? A ' Mv opinion was that she could 

Q. Will you please explain to the jury what brought you to that 

24 rtr- - A ', Rasln , K u u P° n the history of the case, that 
24 ( recelv e d C°°<i treatment, that is, the protection and 

,, mobilization of the joint, plaster of paris jacket etc and 

WnaVen ffaTt^l Jb had r‘ ^ br °V ght about After th '*‘ has 

een gi\en a fair trial, then it remains only for some operative inter- 

ference to bring about a firmness of this joint. My opinion was at 

that time, that by proper operative procedure she stood certainly i 

iery good chance of being relieved. I would not say positively or 

absolutely that she would be, but certainly my expenence justified 
me in making that statement.” | e justine .1 

Witness was then asked to explain to the jury the character of an 
operation such as would be neeessarv for the nlninfiff in a 
and witness replied: “At .hi, inint ,1^“, 0 f m ,£° 

Any operative procedure will destroy the motion of cou^e bVt that 
motion is not absolutely essential for the well-being or physical con* 
dihon of the patient, like many other things that we have remoZ' 
and ne\er miss them. That joint becomes stiffened without possibly 
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the patient being aware of it in many diseased conditions, such as 
rheumatism or inflammation of the joint, when it may become stiff 
without the patient suffering any inconvenience. So, we take that 
as a basis in giving this advice. If, under pathological conditions, 
it becomes stiffened and the patient does not mind it, we would feel 
justified in bringing about such a condition. The operation simply 
consists of laying bare this joint through an incision and using a 
curet on the bony surfaces and afterwards jamming them together 
and holding them in position for a certain time when they would 
unite.’’ The witness then testified it was not a very common 
2.5 operation but had been done quite a number of times; that 
he had performed two such operations which were satisfactory 
in their results; one about eighteen months ago and the other three 
years ago; that one of the cases referred to bv the witness gave a 
very similar history to that of the plaintiff. The witness was then 
asked; 

“Q. \\ hat is your opinion as to the operation bringing about a 
cure? A. Why I think the chances are largely in favor of it. It 
is a simple operation, it is a perfectly safe operation; as safe as oper¬ 
ations generally go. There are many much more dangerous ones. 
It does not involve any vital organs and the patient cannot certainly 
be made any worse. If it fails they will be just where they were. In 
other words, they have everything in their favor. 

Q. It is a well recognized operation in orthopedic surgery? A. 
Yes, sir, it is a well recognized operation.” 

W itness then testified that the operation would entail an incision 
of two or three inches long. 

On cross-examination the witness testified that he had not written 
any pamphlet or formally reported these two cases because he did 

were hardly worthy of report and thought he 
had better wait and see if the results were absolutely permanent. 
The following questions and answers were then asked and given: 

Q. W horn else do you know has ever performed this operation? 
A. I do not know of any personally, except from articles I have 
read. I think Dr. Goldthwaite has performed the operation. 1 
know of an operation by Dr. Hoke, to which Dr. Dunlop 
alluded. 

26 Q. Besides those two men, out of the whole range of vour 
profession, do you know of anybody else who has ever per¬ 
formed this operation? A. I do not recall any. 

Q. And as you understand this operation, it is, if it is successful, 
that it does not produce a normal person; does it. A. No; it does not 
produce a normal joint. 

Q. After you get through, you have not got what you ought to 
ha\e or what nature gives you? A. No; it has been destroyed We 
try to produce the next best thing. 

Q. Instead of having a joint that moves too much, you have a 
joint that won’t move at all? A. That is it. 

Q. Does blood poisoning ever happen? A. I have never heard 

of anv. 

%> 

Q. That is because you have not heard of many cases. This is 
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what you call a major operation? A. Yes, sir; it is classed as a 
major operation. 

Q. Does blood poisoning take place in connection with major 
operations? A. Yes, sir. * 

Q. It does? A. Yes, sir. 

Q. Producing death? A. Yes, sir. 

Q. Is there any means of insuring a patient against such a result 
in operations of this kind? A. No, sir. 

27 And here the defendant rested, the foregoing being sub- 
stantially all of the testimony given on behalf of the de- 

of^heTplaintfff 08 su ’ s ^ an ^ la ^-' °f ^ le testimony given on behalf 

Whereupon the defendant prayed the Court to instruct the jury as 
follows, each prayer being separately submitted. 

Defendant’s Prayer No. 1. 

If the Jury believe from the evidence that the plaintiff was ad- 

tothe^, ad T r > Dr Dunlop, to undergo an operation 

I®!-"* e f °J the sacro-ihac d^plaeement from which she was suf- 

f 7- f’ff r t ley j f ' ] ' r ‘ her ] ,e J ,eve from the evidence that the said 
plaintiff disregarded the advice of her said surgeon and declined to 

undergo such operation, then they are instructed that the defendant 
may not be held in damages for any future or prospective pain or 
suffering upon the part of the plaintiff which might have Wn 
a\erted b\ such operation or medical treatment. 

Defendant’s Prayer No. 2. 

th Ju 7. ar .e mstructed that if they believe from the evidence 
that the plaintiff by submitting to an operation such as described 
by the surgeons, Dunlop and Shands, could have been cured or sub¬ 
stantially so, of the injury to the sacro-iliac joint, and they further 
believe from the evidence that the said plaintiff was advised by Dr 
Dunlop to undergo such an operation but declined so to do ^then 
, e y are mstructed that the defendant company may not be held in 
damages for the prospective or future pain, suffering or physical in 
comememe resulting from her said injury but that said" plaintiff 

2S »Z*.° nl J t entl [ led t0 da ™g* her actual suffering 
28 n .' ®' a " d P^vsical, up to and including the time when she 

f k s10u . could have been operated upon, (after the advice 
of her physician) and such reasonable time thereafter as would have 
been essential to a cure from such an operation 

Defendant’s Prayer No. 3. 

I lie Jury are instructed that it was the duty of the nlaintiff 
procure competent medical aid and to be governed by the adv ce of 
the physician or surgeon by her selected- and if t e a i of 

rom ,vid.„ re lh g ., ,h. Zl ^ 

undergo an operation in order to effect <i cnrp n f f iL 6 SUr ,^ e0n ,. to 
placement with which she was suffering, and they further b^hte 
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from the evidence that such operation would, in all probability, have 
resulted in effecting a cure of plaintiff’s injury, and they further be¬ 
lieve from the evidence that the plaintiff failed and refused to un¬ 
dergo such operation, then the jury are instructed that such failure 
on the part of the plaintiff constitutes negligence on her part which 
would preclude her recovering any damages for her pain, suffering 
or injury extending beyond the time when such an operation might 
have reasonably been performed and a cure effected, after she re¬ 
ceived such advice. 

Each of which prayers was refused by the Court and to the re¬ 
fusal of the said Justice to grant each of said rejected prayers for in¬ 
structions the defendant, bv its counsel then and there and before 
the jury had retired to consider of its verdict, excepted, the excep¬ 
tions to the refusal being each separately taken and reserved. The 
Court instructed the Jury and in doing so submitted the following 
for prayers numbered 1, 2 and 3 offered by the defendant and re¬ 
fused by the Court: 

29 “The law imposes upon a person injured through the fault 
or negligence of another, the duty of using all reasonable 

care and of employing all reasonable and proper means to render the 
injury, where such injury has been received, as light as possible; 
that is, such care and such means as an ordinarily prudent person 
would have exercised and employed under the same or similar cir¬ 
cumstances. Therefore, it was the duty of the plaintiff in this case, 
after receiving the injury complained of, to use ordinary care, judg¬ 
ment and diligence in securing medical or surgical aid; and if you 
find from the evidence that, after she received such injuries, she 
failed to use ordinary care, judgment and diligence in procuring 
timely medical or surgical aid, and if you further find from the evi¬ 
dence that, by reason of such failure, her condition is now different 
and worse than it would have been if she had used such ordinary 
care, judgment and diligence in the premises, then if you find for 
the plaintiff you should take this into account in making up your 
verdict and should not allow her damages for such ailment or suf- 
fering, if any, as did or may hereafter result from such failure.” 

To which substituted prayer the defendant then and there ex¬ 
cepted on the ground that the substituted prayer above given for de¬ 
fendant’s prayers numbered 1, 2 and 3, did not go far enough in 
that the Court failed to apply the rule of law there announced to the 
case at bar. And the Court gave the jury no other or further in¬ 
struction upon the subject of the said three prayers so asked by this 
defendant and rejected as aforesaid. Thereupon the Court, at the 
request of the defendant, granted the following instruction: 

30 “The jury are instructed that they are not entitled to award 
damages to the plaintiff for a permanent injury, unless they 

are convinced by the weight of the evidence that the injury 
suffered by the plaintiff is permanent in character, and is not likely 
to be cured by lapse of time or medical or surgical treatment.” 

And thereupon the defendant, by its attorneys, prayed the Court 
to sign and seal this, its bill of exceptions, with the same force and 
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effect as if each exception had been separately signed, and to make 
the same a part of the record in this cause, which is done now for 
then, this 15th day of December, 1910. 

0 , , . THOS. H. ANDERSON, Justice. 

Settled by consent: 

BIRNEY & WOODARD, 

Att'ys for Deft. 

J. J. DARLINGTON, 

Of Counsel for Plaintiff . 

Directions to Clerk for Preparation of Transcript of Record. 

Filed January 16, 1911. 

******* 

The Clerk will please prepare transcript of record upon the appeal 
of the defendant which hereby designates as the necessary papers 
thereof the following: 

1. Amended Declaration. 

31 2. Defendant’s Pleas. 

3. Memorandum of Joinder of Issue. 

4. Memorandum of Verdict. 

5. Judgment on Verdict. 

6. Bill of exceptions. 

7. Mem. of Defendant’s Appeal to Court of Appeals. 

8. Mem. of Bond and Citation on Appeal. 

BIRNEY & WOODARD, 
Attorneys for Defendant. 

32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 31, 
both inclusive, to be a true and correct transcript of the record 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51522 at Law, wherein Leah A. 
Thompkins is Plaintiff and American Realty Company, a corpora¬ 
tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of January, 1911. 

[Seal Supreme Court of the District Court of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court No. 
2269. American Realty Company, a corporation, appellant, vs. 
Leah A. Thompkins. Court of Appeals, District of Columbia. Filed 
Jan. 30, 1911. Henry W. Hodges, clerk. 

3—2269a 



